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Today’s Presentation

• Accommodations
• Leave options

• Workers’ Compensation
• Liability waivers

IMPORTANT NOTE: The information presented today is not legal advice. The guidance in this presentation
may change as the law changes and is interpreted. Other laws and circumstances may be relevant to a
particular case. If you need assistance in connection with returning to school and covid-related issues,
contact your local association leadership. If you believe that you need legal representation in connection
with a particular matter concerning your employment, please contact your NJEA UniServ Field
Representative for assistance so that they can decide if you require a referral to an NJEA Network Attorney.



Sources of Worker Protections During the COVID-19 Pandemic

Federal Law
• Americans with Disabilities Act (ADA)
• Pregnancy Discrimination Act
• Age Discrimination in Employment Act (ADEA)
• Family and Medical Leave Act (FMLA)
• Families First Coronavirus Response Act (FFCRA)
State Law
• Workers’ Compensation
• Law Against Discrimination (LAD)
• New Jersey Family Leave Act (NJFLA)
Local level
• Collective Bargaining Agreements and MOUs
• School District Policies, past practice, board policy



Why Might I Request 
Accommodations or 
Leave?

• A medical condition that 
increases risk of serious 
illness or death from 
COVID-19

• Living with an individual 
who is at high risk

• High risk due to 65+
• Pregnancy
• Childcare responsibilities



I have a health condition. 
Do I qualify for an accommodation 

under the ADA? It depends…
• Disability = Physical or mental impairment that 

substantially limits one or more major life activities
• “Disability” is interpreted broadly
• Impairments do not have to be permanent – may be 

transitory (lasting less than 6 months) and minor
• Major life activities include e.g., performing manual 

tasks, breathing, learning, writing, sitting, sleeping; 
also, the operation of major bodily function, such as 
immune system, normal cell growth, circulatory, 
respiratory, cardiovascular



https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html

https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html


https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html

https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html


Mental Health 
Conditions May 
Also Qualify as a 
Disability

Disability = Physical or mental 
impairment that substantially limits 
one or more major life activities

Examples
• Post-traumatic stress disorder
• Obsessive compulsive disorder
• Diagnosed anxiety disorder

 If you have a diagnosed mental health 
impairment, you may be able to seek 
an ADA accommodation.



What rights do I 
have to 
an accommodation?

The ADA requires:
• That employers provide reasonable accommodations to 

qualified individuals with disabilities
• Unless doing so would pose an undue hardship or the 

employee cannot perform the essential functions of the 
job, either with or without accommodation

A reasonable accommodation is…
• A modification or adjustment to a job or work 

environment
• that will enable an employee with a disability
• to continue to perform the essential functions of her/his 

job and
• enjoy equal benefits and privileges of employment



Possibilities may include:
Additional PPE
Additional cleaning of surfaces
Changes in classroom environment or school building
Transfer to a position with less contact with others
Remote work 
Temporary leave

Thinking about 
accommodations



How do I request an 
accommodation?

Talk to your local association or NJEA UniServ field 
representative

Accommodations can be requested upon hiring or at any 
point during employment when a need arises

No “magic words” are required

Requests don’t have to be in writing…but it’s a good idea to 
make a written record

Make the request as soon as you are aware of your need, 
and reach out to your health care provider about providing 
supporting medical documentation

Employer surveys may violate the ADA – Employees should 
not be required to disclose their health conditions unless 
they are requesting an accommodation



Medical Documentation: 
What do I need?
• The ADA does not require that you provide

documentation of your medical condition at
the time you request an accommodation

• But, once requested, employers can ask for
medical information that is relevant to making
a determination about whether you have a
qualifying disability

• The ADA does NOT entitle employers to a full
release of the employee’s medical records

• Employers can also an individual to be
examined by a doctor of their choosing

• Prior to that, the employee must be given the
opportunity to cure insufficiencies in the
provided medical certification



What should I discuss with 
my medical provider?

Considerations for Doctor’s Certification:
• Include statement of medical condition 

and advisability of reasonable 
accommodation based on the condition

• Be specific about limitations and possible 
accommodations that will allow patient to 
continue to perform the essential 
functions of the job 

• Consider whether there are multiple 
alternative possible accommodations



What information 
can the employer 
request?

• how the disability creates a limitation
• how the requested accommodation will 

effectively address the limitation
• whether another form of accommodation 

could effectively address the issue
• how a proposed accommodation will 

enable the employee to continue 
performing the "essential functions" of 
his/her position (that is, the fundamental 
job duties).



My employer denied my request. Now what?

Report it to 
your local!

1

Ask why it 
was denied 
and try to 
cure any 
problem, if 
possible.

2

“Undue 
hardship” Ask 
for details; 
discuss 
alternatives.

3

“Insufficient 
information” 
Go back to 
medical 
provider for 
more 
information.

4

Propose 
alternative 
accommodati
-ons.

5

Be aware of 
statutes of 
limitations for 
filing 
complaints 
with 
EEOC/state 
agencies.

6

Object to and 
report any 
retaliation for 
requesting an 
accommodati
-on.

7



My age puts me 
at increased risk. 
What can I do?

The CDC advises that the risk of severe illness 
increases with age, noting that 8 out of 10 deaths 
from COVID have been of people 65+
ADA
• Age alone is not a disability
• Consider whether there may also be an underlying 

health condition that is a basis for an ADA 
accommodation

Age Discrimination in Employment Act (ADEA)
• Does not require accommodations based on age
• But it also doesn’t prevent employers from 

accommodating older workers
NJ Department of Education
• “The Road Back” includes age as a high risk 

condition needing accommodation
• Advocate for/check for in your district’s restart plan



I am Pregnant, which may put me at increased risk. 
What can I do?

• Pregnancy itself is not a disability, but 
many pregnancy-related medical 
conditions are considered disabilities 
under ADA

• Pregnancy Discrimination Act –
Requires that employees affected by 
pregnancy, childbirth, and related 
medical conditions be treated the 
same as others who have similar 
limitations

• New Jersey law recognizes 
accommodations for pregnancy-
related medical conditions.

• Talk to your medical provider to 
determine if you may be eligible!

• If you have a pregnancy-related 
medical disability, the same 
accommodations process applies.

• You may also be eligible for family 
leave



Family and Loved Ones

I am living with someone 
who is at a higher risk for 
contracting the 
coronavirus due to their 
health condition.
Is there anything I can 
do?

ADA
• Unfortunately, the ADA does not require accommodations to protect family 

members with disabilities. It only prohibits disparate treatment or harassment 
because you have a disabled family member.

Families First Coronavirus Response Act (FFCRA)
• Emergency Paid Sick Leave: if caring for individual under quarantine

Family & Medical Leave Act (FMLA)
• Job protected leave for an employee’s own medical and family caregiving needs, 

including caring for a spouse, child or parent who has a serious health condition

• Must have 1,250 hours of work in previous 12 months

New Jersey Family Leave Act (NJFLA)
• Job protected leave to care for a family member with serious medical condition

• Leave to care for family member under quarantine

Contractual leave possibilities: family illness leave, unpaid administrative leave



I have childcare responsibilities. What are my options?

Emergency FMLA Expansion (part of FFCRA)
• Temporary federal paid family leave – a temporary new category of leave under the FMLA, 

which terminates December 31, 2020

• For the limited purpose of caring for a son or daughter whose school or daycare is closed, or 
regular childcare provider is unavailable, due to the coronavirus pandemic

• Total amount of leave is 12 weeks; NOT in addition to the usual 12 weeks under FMLA
• Up to 10 weeks is paid at 2/3 your regular rate of pay (capped at $200/day)

• Intermittent leave may be available, if agreed to by employer
Standard FMLA/NJFLA leave
• Childrearing leave available within one year of birth or adoption of child

• Care for family member with serious medical condition



Recently 
enacted leave 
expansions in 
response to 
COVID-19

FEDERAL 
Emergency Paid Sick Leave
• Applies to public sector employees
• Expires December 31, 2020
• Available if you are unable to work 

or telework for certain COVID-
related reasons, including:

1. You are under self-quarantine on 
the advice of a healthcare provider or 
per government directive; or
2. You are caring for someone who is 
under self-quarantine on the advice 
of a medical provider or per 
government directive; or
3. You are caring for your child 
because their school or daycare is 
closed; or
4. You are experiencing COVID-19 
symptoms and seeking a diagnosis.
• Total amount is 80 hours of paid 

leave
• Can be used prior to any other 

existing paid leave benefits

STATE
Expanded NJ Family Leave Act
• Applies to public sector 

employees
• No set expiration, but only 

available during declared state of 
emergency or health officials 
declaration of need due to 
epidemic

• Available for:
1. Care for child because school or 

childcare facility is closed
2. Care for family member directed 

to quarantine per government 
order or recommendation of 
health care provider

• Unpaid, job protected leave
• Does NOT expand the total 12 

weeks allowed in 24-month period
• Family leave insurance benefits 

available if caring for a family 
member ill or under quarantine



Other Leave Options

FMLA
• Up to 12 weeks of unpaid, job protected 

leave
• For your own or a family member’s 

serious health condition
• For childcare within one year of birth or 

adoption of your child
• Options available if giving care to 

military servicemember
• Must have 1,250 hours of employment 

in the 12 months prior to leave

Other leave
• CBA, MOU
• Past Practice
• Disability insurance

• Note that whether FMLA/NJFLA, and 
FMLA/sick leave run consecutively or 
concurrently, will be determined by the 
CBA; or if the CBA is silent, either past 
practice or Board policy



What should I do if I contract COVID-19 at work?

• Notify your local
• Notify your local department of health

• Notify your employer
• The district should notify the local board of 

health and cooperate with them in notifying 
anyone you may have come into contact 
with.  They are not permitted to release 
identifying details.

Document in as much detail as possible:
• Any of your previous COVID test results
• Your contacts during the period of 

possible infection
• Possible sources of workplace exposure 

-- other cases; proximity to others
• Information about the onset of 

symptoms and any other relevant 
medical records



I have been 
exposed to 

COVID-19 at 
work. What 

are my leave 
options?

• Emergency Paid Sick Leave (Under FFCRA) -- Available if you 
are unable to work or telework for certain COVID-related 
reasons, including

• If you are subject to a federal, state, or local quarantine or 
isolation order; or

• You have been advised by a healthcare provider to self-
quarantine; or

• You are experiencing coronavirus symptoms and are seeking a 
diagnosis

• Sick leave

• FMLA leave -- Up to 12 weeks of unpaid, job protected leave if 
you have a serious health condition that prevents you from 
working

• Other leave under CBA, MOU, or District policy

• Disability insurance



Am I eligible for workers’ 
compensation?

• State workers’ compensation programs are where workers 
are ordinarily expected to look when they are injured or 
become ill because of workplace injuries or illness

• Workers would have to prove that they contracted COVID-
19 from work and not from another source (this would be 
difficult)

• At this time, NJ has not recognized presumptive workers’ 
compensation coverage due to COVID-19 exposure in the 
workplace.

• There is a bill pending that could possibly create a 
rebuttable presumption, but it is unclear at this time who it 
would apply to or if it will pass



Liability waivers

A small number of school districts have tried 
to require educators to sign liability waivers 
with the purpose of:
• Releasing school district from liability to 

an educator contracting COVID at work
• Releasing school district from liability to an 

educator's family members who contract 
COVID



What do I do if my school mandates a waiver:

Immediately notify your 
local association and 
UniServ field representative

1
Do not sign without 
consulting with your local 
association

2
Work with your local 
association to publicize the 
school's acknowledgement 
that it cannot ensure a safe 
workplace or learning 
environment

3



LIABILITY WAIVERS 

Most waivers would likely be 
unenforceable and early attempts by 
management counsel have been 
successfully defeated because 

• Employees may not return to work
• Could create bad publicity
• The waivers are likely to be 

unenforceable



Liability 
Waivers
Some schools have posted 
notices at school events:
• Warning of COVID risks
• Asserting that attendees 

assume those risks for 
purposes of liability



LIABILITY WAIVERS

For members of the public notified of COVID 
risks by school's posting of a notice:

 Legal recourse would be a tort claim 
(e.g., negligence), where schools may 
have immunity under state law

 Schools can't use disclaimer-of-liability 
notices against students, who are usually 
minors and are legally obligated to attend 
school

 Schools might limit liability to adult 
members of the public, assuming they 
saw the notice and accepted the risk





Resources
NJEA Resources for Members:
https://www.njea.org/covid-19-resources-for-members/

EEOC FAQ on ADA accommodations:
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-
rehabilitation-act-and-other-eeo-laws

US DOL FAQ on FFCRA:
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions

Check these resources for updates!

https://www.njea.org/covid-19-resources-for-members/
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions


Special Giveaways
Visit the NJEA Virtual Fair between Aug. 1 and Aug. 4 on 

memberbenefits.njea.org and enter your email address for a chance to 
win an NJEA Swag box, $100 gift card, Bluetooth speaker and more! 20 

winners will be selected each day!

Plus! Complete a survey from NEA Member Benefits at the Virtual Fair, 
update your complimentary life insurance beneficiary information 
and you’ll have a chance to win a $250 gift card!

Paul D Store Savings – NJEA Apparel and more!
Right now, the Paul Dimitriadis Rights Fund is offering free shipping 

and a free surprise item with every online purchase. 
Visit Pauldstore.com

Questions? Contact NJEA Member Benefits at (609) 599-4594 x2222.



THANKS FOR 
JOINING US!

Aileen O’Driscoll, Esq., Managing Attorney
Kaitlyn Dunphy, Esq., Associate Director

Legal Services/Member Rights
New Jersey Education Association

Special thanks to: Desiree Brennan and Tina 
Dare, NJEA Consultants
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